MAINE STATE BOARD OF LICENSURE IN MEDICINE
IN RE: Licensure Disciplinary Action )

) DECISION AND ORDER
Epiphanes K. Balian, M.D. )

PROCEDURAL HISTORY

This matter was originally heard by the Maine State Board of Licensure in
Medicine (Board) on September 10, 1996. The Board’s Decision that Dr. Balian
violated the provisions of 32 M.R.S.A. Sec. 3282-A.(2)(F) by failing to respond to a
patient’s request to release her records was appealed by the Respondent to the
Administrative Court which resulted in an affirmance of that Decision. The
Administrative Court’s Decision was subsequently appealed to the Maine Supreme
Judicial Court sitting as the Law Court which resulted in a Decision by that body dated
January 11, 1999. The Law Court, with the Chief Justice dissenting, vacated the
Administrative Court’s Judgment and Remanded the action to the Board for further
proceedings consistent with the Law Court’s opinion. That Decision held in brief that
“procedural due process requires that the Board introduce in evidence the applicable
standard of conduct against which the Board will assess Balian's conduct.” The
majority stated that one method that could be utilized to accomplish this requirement
would include “the simple admission in evidence of the applicable AMA provisions”
and another through expert testimony.

Pursuant to the Law Court Remand and the authority found in 32 M.R.S.A. Sec.
3263, etseq., 5 M.R.S.A. Sec. 9051, et seq. and 10 M.R.S.A. Sec. 8001, et seq., the
Board met in public session at the Board'’s offices located in Augusta, Maine on May
11,1999 for the purpose of determining whether Dr. Balian engaged in unprofessional
conduct as a physician by failing or refusing to release a patient’s medical records to a
physician and social worker when requested to do so by the patient. A quorum of the
Board was in attendance during all stages of the proceedings. Participating and voting
Board members were Edward David, M.D., J.D., Chairman, Bettsanne Holmes (public
representative), Kimberly K. Gooch, M.D., Judy A. Burk, M.D., Sandra E. Tuttle (public
representative), D. Joshua Cutler, M.D., and Ulrich B. Jacobsohn, M.D. Ruth McNiff,
Ass't. Attorney General, presented the State’s case. Chadbourn Smith, Esq.
represented Dr. Balian. James E. Smith, Esq. served as Presiding Officer.

The Board, after convening the hearing, voted to hold an Executive Session
during which the topics agreed to and listed in the Pre-hearing Order were addressed.
The Board did not deliberate during this session. The hearing then proceeded forward
and the following documents were admitted into the Record. 1) The Amended Pre-
hearing Order dated May 10, 1999 2) State’s Exhibits 1-6 and Respondent’s Exhibits
1-4. Following opening statements, the taking of testimony, submission of exhibits, and
closing arguments of both parties, the Board deliberated and made the following
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findings of fact by a preponderance of the credible evidence regarding the violations
alleged in the Complaint. '

FINDINGS OF FACT

Dr. Dorothy Howard, a clinical social worker, referred her patient, the
complainant, to Dr. Balian who provided her with approximately two hours of
psychiatric service on February 21, 1995. That evening, the patient called Dr. Balian
and asked him to send her records to her family physician, Dr. Fowle, and to Dr.
Howard. Dr. Balian responded that he required a signed release form from the patient
prior to forwarding her records. The patient then requested the Respondent to mail her
copies of his release form and he responded that she should get the forms from the
people who would be receiving the reports and mail those to him. (Ex. S. 6 and
testimony of patient). Subsequently, the patient on February 23, 1295 wrote to Dr.
Balian requesting that he send copies of her records to the above named individuals.
The patient enclosed in her letter two signed releases which stated: “I authorize and
request you to release my medical records to [Dr. Howard] [Dr. Fowle].” The releases
included the latters’ mailing addresses and one was printed on Dr. Howard's
letterhead stationary. Dr. Balian did not respond to this request.

The patient repeated her effort on March 20, 1995 and again did not receive a
response. Prior to her complaint to the Board, Dr. Balian never explained to the patient
why he did not respond to her requests. Dr. Balian never forwarded the records to
either Dr. Howard or Dr. Fowle.

Dr. Balian’s practice regarding releases is not to release patient records to
another medical provider unless he first receives a letter from the other medical
providers requesting the documents and a release signed by the patient and
witnessed.

The Board heard the testimony of Diane H. Schetky, M.D. Dr. Schetky is a
physician who has practiced psychiatry for at least 27 years. She is Board certified in
adult, child, and forensic psychiatry and is an expert in those areas as well as in v
psychiatric ethics. Based on her experience and training, as well as her review of the
documents and matters stated in the Record, Dr. Schetky rendered her opinion that the
applicable standard of care is found in section 7.01 and 7.02 of the American Medical
Association’s (AMA) Code of Medical Ethics (1994 ed.) which is identical to the 1996
version. (Exhibits S. 2,3) Those sections read as follows:

7.01 Records of Physicians: Avaiiability of Information to Other
Physicians. The interest of the patient is paramount in the practice of
medicine, and everything that can reasonably and lawfully be done to serve that
interest must be done by all physicians who have served or are serving the
patient. A physician who formerly treated a patient should not refuse for any
reason to make records of that patient promptly available on request to another
physician presently treating the patient. Proper authorization for the use of
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records must be granted by the patient. Medical reports should not be withheld
because of an unpaid bill for medical services.

7.02 Records of Physicians: information and Patients. Notes made in
treating a patient are primarily for the physician’s own use and constitute his or
her personal property. However, on request of the patient a physician should
provide a copy or a summary of the record to the patient or to another physician,
an attorney, or other person designated by the patient.

Most states have enacted statutes that authorize patient access to medical
records. These statutes vary in scope and mechanism for permitting patients to
review or copy medical records. Access to mental health records, particularly,
may be limited by statute or regulation. A physician should become familiar with
the applicable laws, rules, or regulations on patient access to medical records.

Dr. Schetky concluded that Dr. Balian violated the above standard of practice by
not releasing the patient’s records as she requested in 1995 and by not responding to
her requests. Additionally, she testified that the patient’s future care could have been
jeopardized since the treating therapist and family physician would both be deprived
of information relating to her care and medication prescribed by Dr. Balian. In the least,
the interaction of prescribed medication would be an important consideration to the
family physician whereas the effect of those drugs on the patient's emotional state
would be of importance to the treating therapist.

Contrary to Dr. Balian’s release requirements, there is nothing in the AMA
standards to indicate that a release form must be witnessed. Likewise, there is no duty
to send a release containing the physician’s letterhead. Moreover, the_ Maine Medical
Association’s Physician's Guide to Maine Law (Ex. R. 2 at p.158), states in summary
that “A patient or his duly authorized representative has a right to the information
contained in the patient’s medical record, so long as it is relevant to diagnosis and
treatment. The physician may withhold such information only where he is prepared to
demonstrate that release of the record is detrimental to the health of the patient. In *
such an instance, the physician must make the record, or all relevant information,
available to the patients’ authorized representative.”

The final finding relates to a portion of testimony given by the Respondent
during the hearing held on May 11, 1999. Dr. Balian testified that he informed the
patient on several occasions during his two hour session with her of his requirements
for the release of her records. The Board finds this testimony to be untruthful for at least
two reasons. First, at the September 10, 1996 hearing, Dr. Balian made no mention of
these repeated efforts despite the opportunity to do so. Second, the patient at the May
11, 1999 hearing testified that Dr. Balian never raised this issue during her session
with him.

CONCLUSIONS OF LAW

The Board, by a vote of 7-0, concluded that Dr. Balian violated the provisions of
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