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MEMORANDUM OF DECISION

BOARD OF REGISTRATION IN MEDICINE

HE: Hemendra N. Bhatnagar

On November8, . 1982, the Board of Registration in Medicine(hereinafter

"the Board") conducted an adjudicatory hearing at its offices in Waterville,

Maine, to consider complaints against Dr. Bhatnagar's practice of medicine.

Notice of hearing dated July 23, 1982, specified the Board's concern with

charges he had incompetently practiced medicine, and been "unprofessional" in

his conduct. MOre particularly, the notice specified allegations regarding

willful abandor~ent of patients, gross or repeated malpractice, and repeated

charging of unreasonable and excessive fees. The Board is empowered by

statute to consider complaints against licensed physicians. 32 M.R.S.A.

§ 8 3269 ~~d 3283. These sections authorize the Board to take disciplinary

action if it determines that grounds exist under § 3282. As relevant herein,

the Board may take action if it determines that any .licensed physician has

been incompetent in the practice of medicine (§ 3282(4», or conducted him-

self unprofessionally by willful abandonment of patients (8 3282(5)(F»,

gross or repeated malpractice (§ 3282(5)(1», or repeated charging of unrea-

sonable and excessive fees for services rendered (§ 3282(5)(0».

Both Dr. Bhatnagar and the State of Maine were represented by counsel

at the hearing. Prior to hearing, the parties told the Board that its con-

cerns had been subject of lengthy proceedings before the Board of Trustees

of Mid Maine Medical Center during the period beginning May 29, 1979 to

February 26, 1980 and stipulated that the testimony of Dr. Bhatnagar and all

exhibi ts submitted during the hearing at the Mid Maine proceedings would be

admissible before the Board. Each party expressly waived its right to appeal

for admission of these portions of the record from the hospital proceedings.
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At the outset, the State indicated its proof would be limited to two

principal issues.

(1) Whether Dr. Bhatnagar inappropriately or unnecessarily recommended

or used surgical procedures to such a degree to constitute gross or repeated

malpractice or incompetent practice of medicine, and,

(2) Whether Dr. Bhatnagar's conduct was unprofessional in that he

abandoned patients and unreasonably refused medical services to patients for

~on-payment of his fees.

At this point, a brief review of the evidence and contentions regarding

Dr. Bhatnagar's professional competence is in order. The only witnesses at

the hearing were Dr. Bhatnagar and the state's expert witness, Robert Dixon,

M.D. Dr. Bhatnagar is a board certified otolaryngologist with a practice in

Waterville, Maine. The State established that Dr. Dixon is also a board

certified otolaryngologist, and no objections were made as to Dr. Dixon's

qualifications to testify as an expert in this proceeding.

Counsel for the State first presented evidence designed to show that Dr.

Bhatnagar recommended and conducted surgical procedures which placed the

patients in his care at an unreasonable and unnecessary risk. The first

group of cases in this category involved recommendations Dr. Bhatnag:..rmade

to patients to undergo surgical excision of their salivary glands. One such

case involved~ho was a patient of Dr. Bhatnagar'sin 1974.

Upon questioningfrom the State, Dr. Bhatnagar testifiedthat- had a
.5-year history of pain and discomfort with his left salivary gland, that his

ini tial examination did not locate salivary stones, that a salivary scan had

shown glandular disease, and that he had recommended excision. Dr. Bhatnagar

stated he had not ordered a sialagram because the patient's salivary gland

ducts were free of stones and the procedure would not have provided additional

information for diagnosis. Dr. Bhatnagar indicated that the patient chose

not to undergo surgery,thathe examined- again two or three months
later and found a salivary stone but still recommended excision of the gland

rather than simply removal of the stone.

believed another physician had treate

Dr. Bhatnagar indicated that he

by removing the stone with-

-,_.."

out excising the gland.

The State then presented the expert testimony of Dr. Dixon who stated

his opinion that it was improper to recommend gland excision without conduct-

ing a sialagram for purpose of determining the existence of salivary stones

and that he would not recommend the surgical removal of the salivary gland

unless there was cancer, a tumor or a chronic inflamatory condition which
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interfered with the patient's life functions. Dr. Dixon further stated that

Dr. Bhatnagar should have recommended removal of the stone and that the indi-

cations for removal of the gland were not firmly established. In response to

the opinion expressed by Dr. Dixon, Dr. Bhatnagar indicated the patient had

experienced pain in eating and had a chronic condition involving intermittent

dysfunction over a 5-year period.

A second case in this category involve for whom Dr.

Bhatnagar also recommended surgical removal of salivary glands without con-

ducting a sialagram. Again, the patient was treated by a second doctor with-

out excision of the gland, by removing a salivary stone not detected by Dr.

Bhatnagar. Dr. Bhatnagar again justified his recommendation based upon what

he described as a chronic problem of one'year's duration, the results of

salivary scan and his failure to detect an obstruction by palpitation. Dr.

Dixon, the state's expert again indicated that the recommendation for surgery

was not proper in that a sialagram should have been performed, the interference

with the patient was not serious enough to justify surgery, that' it had not

persisted long enough to be considered chronic, and that a simpler procedure,

namely removal of the stone, could have resolved the patient's problem. Dr.

Dixon further stated that there was no basis for the surgery recommended by

Dr. Bhatnagar where he had not made an appropriate effort to determine if the

patient had a ~salivary stone, particularly since on examination he noted a
t ' 11

pimple which in Dr. Dixon's opinion was probably extr~sion of 'part of the

stone. Dr. Bhatnagar's responses that although his recommendation for

surgery came only one week symptom had presented, she

indicated in her "history" similar episodes of pain and gland swelling had

occurred one year prior.

In the second group of cases involving allegedly unnecessary surgery the

State presented evidence about Dr. Bhatnagar's pr.actice of surgical removal
J"

of tubes previously placed in the eardrwIT to permit drainage (myringotomy).

Dr. Bhatnagar testified his practice was to use surgery to remove tubes only

sparingly except when complications of,patients made it necessary. He in-

dicated without contradiction that he had significantly removed tubes from

various patients under general anesthesia eight times in 1975, three times in

1976; six times in 1977 and one in 1978. It was the opinion of Dr. Dixon,

the State's expert, that surgical removal of tubes by Dr. Bhatnagar was com-

petent, but since the primary problem is keeping these tubes in, not taking

them out, the surgery was unnecessary. Dr. Bhatne.gar indicated his basic
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agTeement with Dr. Dixon, but explained that complications had made surgery

necessary in each case.

Another case in this category involved , a child for whom

Dr. Bhatnagar recommended surgical removal of vocal cord nowlles. The child

came to Dr. Bhatnagar complaining of hoarseness, persistent cough and raspy

voice. Dr. Bhatnagar performed surgery which involved a number of procedures

including a T & A and excision of vocal cordi nodules. Some time after that,

he again recommended excision of a vocal cord nodule because the child's voice

was hoarse. After receiving Dr. Bhatnagar's recommendation for surgery, the

patient's parents sought a second opinion, from a doctor in Boston. P:r'ior to

the visit to the Boston doctor, the vocal cord node for which Dr. Bhatnagar

advised surgery had disappeared. Dr. Dixon, the State's expert again

questioned the need for surgery. His opinion was that cord nodes in a child

should be treated conservatively, and that voice rest is the treatment of

choice. He explained that it is necessary to treat the underlying pathology

in order to get rid of cord nodules because otherwise they will 'return even

if excised, and that seldom is removal ever indicated for children because

that will not change the behavior that causes them. Dr. Dixon agreed that

some case for the initial excision might be made since Dr. Bhatnagar was

doing other surgery on the patient, but that even given that fact excision

carries some risk to the patient's voice. On cross-examination, Dr. Bhatnagar

indicated there could be a difference of opinion regarding his recommendation

for surgery, but justified his position on the basis of his interest at the

time in curing the hoarseness in the child's voice and eliminating the vocal

cord nodes as a possible source of the child's chronic cough.

The third group of cases in this category were those involving the

repetitive ear surgery ora rapid succession of major ear operations Dr.

Bhatnagar performed on several patients. On patien Dr.

Bhatnagar performed a total of four major operations involving the right and

left ears during the 12 month period from October, 1973 to October, 1974.

patient Dr. Bhatnagarperformeda total of six major ear

operations on the right and left ear during the period from August, 1970 to

August, 1972. On patient Dr. Bhatnagarperformedfour major

operations on the right ear during the period from November, 1973 to November,

1974. In each of these cases, Dr. Bhatnagar testified that each operation was

On

necessary and indicated by the patients individual circumstances and condi-

tion. The testimony of the state's expert, Dr. Dixon, did not criticize Dr.




